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NO 
Sh - - - Sharer, 
Res, "- + - + Residuary. 
DK.- -* - Distant Kindred. 
hhe «+  - how high soever. 
Lis. - «how low soever. 
Pate - + - Paternal. 
Mat. -' +  - Maternal. 
O.  - + + Consenguine.* 


U. a+ - + , Uterine. 


Tr, Gr, - + True’ Grandparents, Grandfather, or 
Grandmother. 
I’, Gr, ~ + False ditto, 


“Principles aud Precedents of Moo- 
hummudan Law,” by W. IL Mad- 
naghton, Esq. (8ud edition, 1825). 


Maen. Prine, 





“* We borrow this word-from the French language, in which onset 
guin means “related through a common male ancestor.” ‘Thus, by 
sonsanguine brother, we mean a half brother by the father; by con- 
sanguine paternal unole, the father's half brother by the father, ka, 

Throughout this Trontise we purpose to use the words * utorine” and 
“gonsangtine” whenever relations of ‘the halfblood are meant. ‘The 
terma “ sister,” * brother,” &c., when they occur alone, will be used to 
express relationship by the whole blood. Miw Macnaghten is sometimes 
n little loose on this point. That usually correct writer is also, occasion» 
ally, rather loose in his use of the word “uterine,” employing it to 
designate the whole blood, It is not difficult to conjecture the train of 
thought by which this mistake has arisen, The writer, in his own mind, 
probably assumed that the persons mentioned had sprung from the samo 
ae and in yging the word “uterine” he meant “sprung from the 
ani other adso, 
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8. D. A. ~ Maenaghten’s “ Reports of Cases e- 
termined in tho Court of Sndder 
Dewanny Adavwlut.” 


Bail, Dig, - - “A Digest of Moohwamudan Law,” 
by Neil B. EF, Baillic, 1865, . 
Sir - 2  - “Al Sirdjiyyah, or the Mohammedan 


Law of Inheritance, with a Com- 
mentary,” translated by Sir William 
5 Jones, 1792. 
LCD. -  - Least Common Denominator. . 


‘ 


N,B.— Certain persons are named’ in the chart’who aro 
not relations at all, and are only inserled as connecting 
links in order to enable us ta complete the schome; ag., 
“Father's wife” and “ Mother’s husband” are inserted in 
order to onable us to bring in the’C, and U. brothers and 
sisters, : : 

The word “ayuncular” is wed in the Treatise to designate 
the class of uncles and aunts generally; though, strictly 
speaking, the sense of the word is moro limited. 
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p. 11, note, for Chap. ILL, read Chap, TI. 
p. 15, firgtynote, for Chap, VIL, read Chap. VIT. 


CHAPTER I. 


OBJECT AND SCOPE OF THE WORK. 





In countries subject to Moohummudan Jaw, a testator, 
if he leaves any relations, can only dispo&e of ono 
third of his net property by will, and thorcfore, 
unless his debts, funeral expenses, d&c., exhaust the 
estate, there ig necessarily in almost all cases an 
intestacy as to a congitlerable portion.* Under these 
circumstances the law of inheritance assumes a far 
higher importance than it can ever have in our own 
country, It is ngt perhaps surprising that in com- 
munities where intestacy is thus the rule instead bf 


4 ash . 

® This ia shewn bythe following passige from tho Sirdjiyynly an 
ancient trentiaé of high atthority, trenslated into English by tho 
celebrated Sir William Jones, and sold at Caleutta “ for tho bonoft 
of insolvent debtors” in 1792, 

“Our learned in the law (to whom Gop bo merciful !) say :-~ 
There belong to the property of a person deceased four succossive 
duties to be performed by the magistrate ; first, his funcrn] cere. 
mony and burial, without superfluity pf oxpense, yeb without 
deficiency ; next, the discharge of his just debts from tho whole of 
his remaining effects; then the payment of his legacies owt ofa 
third of what remains after his debts ave paid 3, and, Inatly, the dis« 
tribution of the residue among his successors, according to tho 
Divine Book, to the traditions, and to the assent of tho learned.” 

r—Bir, 1, 
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the exception, the canons which regulate the division 
of property among the relatives of a deceased person 

_ should be of a somewhat refined ayd complicated 
character, Ags an instance, let us suppose that a man 
dies, leaviag a father, a widow, » son, and a daughter. 
His property will be divided as follows:—father, 4; 
widow, 4; son, $ of what remains; daughter, 4+ of 
what remains, Such a case as this (a far simpler 
example than many which occur in practice) is suffi- 
cient to upset all our previous impressions," and to 
shew that if we would learn how to solve questions 
of Moohummndan inheritance, we must entirely 
divest ourselves of any preconceived ideas as to the 
devolution of property. 

The Moobummudan rules of inheritance have 
been long laid down in book's of authority, which 
agree in most points, though here and there they ex- 
hibit slight discrepancies, Several English writers 
have attempted with more or lesg success to digest 
this branch of Moohummudan law, and to place it in 
an intelligible form before the lawyers of our own 
edtntry. In spite, however, of what has been effected. 
up to the present time, the subject is much obscured 
by want of method, and still more by the retention 
of ancient modes of calculation which have long been 
superseded in European countries by the march of 
science. Our object in preparing this work is to 
endeavour to place"the matter more clearly before the 
reader; first, by exhibiting a chart or tree of the 
various relations who may succeed; secondly, by 
explaining the respective rights of these relations 
according to a systematic arrangement; and, thirdly, 
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by shewing that the numerous problems which have 
hitherto been worked. by obsolete and clumsy methods, 
will all readily yield to the power of European 
arithmetic.* Having made these few remarks in 
order to vender our design intelligible, we shall at 
once enter upon a task which, we trust, will not be 
altogether useless to those members of the bar 
who have to conduct Indian appeal cases before the 
Judicial Committee of the Privy Council. We shall 
give references 10 our authorities where il seems 
necessary in consequence of our differing from other 
English writers or inserting matter which we do not 
find in their works; but we do not propose to crowd. 
the pages with veferénces on every minute point. 
As the matter lies in a small compass, it will be suflt- 
cient to say that the Sirijiyyah is ow main authority 
throughout, but that we have derived much assistanco 


* The Moohummudan writers, and Manacnaghten and other 
English writers in their train, begin by dividing numbors into four 
different kinds, viz., mootwmasil, ov cqualy mootydakhil, or one 
menauring the other; mootuwafig, or having somo third number as 
a common mensure; and mootubayun, or having no common mta- 
sure, They then proceed 16 lay down no less than sovon “ princi- 
ples” or empirical rules for working particular classes of cases, 
That this is entirely unnecessary must be obvious to every matho- 
matician, It is not surprising that early translators should havo 
feared to amend this curiously complicated machinery, and should 
have been contented to copy it exactly, just as the Japanese are 
said to copy a watch or a steam-ongine, without understanding it, 
But it is somewhat singular that writors of tho present genern- 
tion have also adhered to the old method, without, apparently, 
being conscious of the inconvenience involved in iis use, or tho 
facility with which a remedy may be applied. 

BQ 
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from the valuable labours of Mr, Macnaghten and 
Mr. Neil Baillie. 

Tn concluding our prefatory remarks, it may be ag 
well to state, first, that in this short treatise we do not 
propose to include the Shia doctrine of inheritance, 
which pertains only to the sect of Ali (more impor. 
tant in Persia than in India), and secondly, that we 
purpose to deal only with family vights, and not with 
those connected with manumission, adoption, or any 
other exceptional cause of succession. 


CHAPTER II. 


RULES, DEFINITIONS AND ‘EXPLANATIONS. 





Turre is ne distinction between real and personal 
property. There is no right of primogeniture, ao that, 
for instance, if a man leave three sons, the eldest will 
take no more than each of the other two, 

There is no right by representation, Thus, if a 
man leaves as his only relations one son and a grand. 
son through another gon, the surviving son will take 
all, and the grandson will have no claim as thé repre- 
sentative of his deceased. parent. 

There is no distinction between ancestral property 
and property which the deceased has himself acquired. 

Persons who may succeed to property by virtue of 
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relationship or marriage to the deceased are (livided. 
into three classes, viz.:—Sharers, Residuaries, and Dis- 
tant Kindred, The first two classes are frequently 
mentioned under the common namo of “heirs,” 
Sharers are those who ate entitled to a, prescribed. 
fractional part; eg. a wife, under certain cireum- 
stances, takes $; a father 4; a daughter 4, ce 
Residuaries ave those who take no prescribed frac- 
tional part, but divide the residue among them after 
the sharers ave satisfied, and the whole if there are 
no shavors.* Distant Kindred are all relations who 
are neither sharers nor residuaries.} Whenthore are 
no sharers or residuaries the distant kindred take the 
whole among them according to certain rules. 

The reader may now, on referring to the chart, 
ascertain what relations come under these several 
heads. 

» In order, however, to make the chart perfectly 
intelligible, it is desirable to add a few words of 
explanation. Those persons who are designated 
“Sh, and Res.” are persons who; though primarily 
sharers, may, under certain cireumstancos, bo gre- 
siduaries,} 

Those who have no designation attached (as “ mo- 
ther'’s husband”) are ‘not either Sh. or Res, and aro 
only inserted as part of the machinery of the pedi. 
gree, in order to bring in the C. and U. relations. 

The distant kindred are, not inserted in the pedi- 


*® Sir, 2. 

+ Sir. 28, This important definition scems,1o have been over- 
looked by some of the most eminent Bnglish 1 writers. 

t See infra, Chap, 4. 
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gree, as their definition is purely negative, viz., those 
yelations who are neither sharers nor residuaries.* 

The ancestors of the deceased are divided into true 
and false grandfathers and grandmothers, and. only 
the true are inserted in the chart; as the false ave 
distant kindred. The true grandfathers are those 
between whom and the deceased no female inter. 
venes.+ They can therefore only be found in’ one 
line, namely that described as father’s father h, hs, 
True grandmothers, on the other hand, are those 
between whom and the deceased no I. grandfather 
intervends;{ and it is clear that they may exist in 
several lines, Thus, we have in the chart the 
mother’s mother, h. h. s.; the mother h. h. 5, of the 
father’s father h. h. s, &e, 

The following are instances of false grandparents ; 
father’s mother’s father, mother's father’s father (be- 
cause a female intervenes), and mother’s father’s 
mother (because a false grandfather intervenes). 

We append a scheme of grandparents, in order to 
illustrate the above remarks. The true are printed in 
OM English, and the falscin ordinary typo. The male 
ancestors ave designaled M,, and the female F. It 
will be observed that in this ascending pedigree the 
female sex has a decided advantage, inasmuch as, 
in a total of 60 grandparouts, there aro 26 false 
males and only 16 false females, 


* Supra, p. 5. 

+ Su. 3. 

¢ Six. 3.—This simple and intelligible definition is overlooked 
by several writers, who have succeeded in making tho subject of 
giandparents appear to be one of hopeless complication, 
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Jn order to simplify the chart, we have omitfed all 
avuncular yelations except the immediate uncles of 
the deceased, but in the absence of nearer relations 
the full and ©. great uncles and great great uncles 
also come in,’ 


CHAPTER III 


or SUARGRS AND THEIR RESPECTIVE SITARES. 





Frou the chart, it will be scen that there are four 
male and eight female sharers. Their reypective: 
shares are shewn in the following table. 


Husband - - + 4 when there is a child or 
son’s h, 1. s, child, 
- + + § when not. 
Father aoe - + 


Ty, Grandfather, hehe + when not excluded, 

U. Brother or Sister{ - + when only one, and no 
child, son’s h. 1.8, child, 
father, or Tr. Grand. 
father, 

* Sir. 11, 
t This table is founded on tho chapters on sharers in the 

Sirajiyyah, p. 8, &, 

t We have placed U. brothor and sister together, because thoy 
stand on precisely the same footing ; thus affording an exception 
to the rule of a double share to the male, which occurs so fre. 

quently that it may be considered a genoral tule.—Sir. 4. 


OF SIARERS AND 
U. brother or sister 
Wite - 
” : * . 
Daughter 
” 


Son’s Daughter* - 


n ” 


Mother : . 


:, ia 
» (but) 
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- 4 when two or more, and 
no child, &e. 

- 4 when child or son’s h. 1.8 
child. 

4 when not. 

- 4 when only one and no son. 

- % when two or more and no 
son, 

4 when only one and no 
child or son’s son. 

- $ when two or more, and 
no child or son’ gon. 

- 4+ when one daughter and 
no gon or son’s son. 

- 4 when child or son’sh. 1. 8, 
child; or two or more 
brothers and sisters, or 
©. or U. brothers or 
sisters, 

- + when not. 

- 4 of vemdinder’ only after 
deducting wife's gr 
husband's share, when 
a wife or husband and. 
a father, (secus if a 
grandfather instead of 
a father). 


* “ Op other female descendants, h. 1, af? Sir. 8. But this ovi- 
dently means son’s h. 1. s. daughter, since a daughter’s child is in 


the Ist class of D. K, Sir, 29, . 
+ Tho theory is this; the daughter takes RAR os 3 for the 


son’s danghters; but if there be two or more daughters, thoy take 
their 4, and there is nothing left for the son’s daughtors, 
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Tr. Gendanies, hb,s. 4 when not excluded. 

Sister : + when only one, and no 
son, son’s son h, 1. s., fa. 
ther, (perhaps'T’ Y. grand 
father), daughter, son’s 
daughter, or brother. 

when two or more, and 
no son, &e, 

when only one, and no 
son, ce. or sister. 

2 when two or more, and 
. no son, <&e., or sister, 
Pm - + + 4 when one sister, but no 
son, d&e. 
- (Vide supra, U, brother or 
sister.) 


che 


” 


C. Sister 


cs 


” 


U. Sister 


Several of the above mentioned classes of sharers 
may, under some circumstances, become residuaries 
also, or vesiduavies only. We shall recur to this 
subject in Chapter 4. 

ain making use of the above table of shares, it 
must be borne in mind that two or more of a parti- 
cular class (except where otherwise specified) only 
take in the aggregate the same share that one of that 
class, if alone, would take; eg. one wife taking 4, two 
wives will take 4 between them; and the share of a 
true grandmother “being 4, three Tr. grandmothers 
will divide 4 between them. With regard to Ty, 
grandmothers, however, the following disputed pofit 
occasionally arises, If one of two Tr. grandmothers 
be related by two lines (ag if she be the father's 
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father’s mother and also the mother’s mother’s 
mother), it is said by some writers that she will 
then take 4, and the other only 4, of the share, 

It will be. gathered from the above table that the 
shaves are subject to a variety of alternatives and 
exceptions. The alternatives appear sufficiently in 
the table itself; the exceptions will be treated of 
infra in Chapters 4 and 9, on “Residuaries” and 


 Byelusian,” 


CHAPTER IV. 


OF RESIDUARIES, 


Ir will be seen from the chart that the residuaries 
who cannot be sharers are,—the son; son’s gon, h. 1. 8; 
brother; CG, brother; brother's son, "h, 1s; C. bro 
ther’s son, lh. 1. 5; Pat. uncle; C. Pat, uncle; Pag 
unele’s son, h. 1. s.; C. Pat, uncle's son, h. 1, 8.3 and we 
may add the Pat. and 0. Pat. uncles of the father 
and grandfather, aud their sons, bh. 1.8,* No femalo 
relative is primarily a residuary. 

Several of the persons enumerated in Chapter 8 as 
sharers may under some circumstances become either 
tesiduaries only instead of sharers, or residuarics as 
weil as sharers, These are designated in the chart 

* The great uncles and great great uncles a0 not inserted in 


tho chart, having beon omitted for the sake of simplicity.—(Seo 
Chap. 3.) 
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as “Sh. and Res.” The following are the cireum- 
stances under which they respectively become resi- 
duaries :— 2 

Father.—When there are daughters, or daughters 
of ason, h 1, ne and no sons, he takes in addition 
to his share, 4 4, the residue afler their shares are 
satisfied. In default of children or son’s children 
or other low descendants,} he has a “simple residuary 
title.” It will perhaps be more convenient to aban- 
don the ancient phraseology, and to say that where 
there are sons h, 1. s. the father only takes his share, 
4, and that’ when there are none he is a residuary 
also, The rule thus stated will include all the cases, 
Thus, if a father and two daughters are the only. 
claimants, the father first takes 4, thon the daughters 
take 2 or 4, and the father has the remaining 4. And 
if there be a father and mother, and no children, or 
son’s h, ]. s, children, the father first takes 4, the 
mother } or 2, and then the father has the remaining 
ford 

True grandfather—Takes the father’s portion both 
ag residuary and as sharer when there is no father, } 


* og. Daughters of a son’s son, not daughters of a son's daugh- 
ter, as those would be among thu D. K.—(éafra, Chap. 5.) 

+ Sir. 4—That is, othor low descendants who are sharors or 
residuaries, In other words, as ho excludes all ancestors except 
the mother and Tr. maternal grandinother (a/ra Chap, 9.), and ag 
there are in the supposed case no descendants who are sharers or 
residuaries, he takes tho residue after payment of the shares of 
wife, husband, ond mother or Mat, grandmother, We musi take the 
expression “low descondants” in the above limited sonse, for we 
now that D, K. caunot come in when thore is a sharer (as a 
father) living. 

£ Sir. 4, And, it must be assumed, no intermafliate ‘Tr. grand. 
father.—See Doctrine of Exclusion, Chap. 9. 
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Danghter.— When there are sons as well as daugh- 
ters, the daughters are vesiduaries instead of sharers, 
and each daughter takes half as much as each son, 
Thus, if there be two daughters and two sons, instead. 
of the daughters taking 3 between them, each daugh- 
ter will take 4 of the residue, and each son 3 or } 

Son’s daughter*—If there be two daughters they 
take 3, and there is no share left for the son’s daugh- 
ters; but if there be in an equal or lower degree with 
them a boy,} the son’s daughters become residuaries. f 
Each female then takes half as much as eagh male, 
Thus, if there are two daughters, one son’s daughter, 
and one son’s son, the two daughters take 2, and there 
is no shave left for the son’s daughter, but she will 
take + of the residue, and the son’s son will take 4 
thereof, whereas, if there were no son’s son, the son’s 
daughters would have nothing, and the daughters 
would take the residue by the “retwm” (inj. Chap. 7). 
There is a curious point about descendants of this 
kind; that if there be a son’s daughter and ason’s 
son’s daughter, but no daughter, the two survivors 
stand with respect to each other in precisely the sane 
position as a daughter and son’s daughter, that is, the 
son’s daughter takes a half, and the son’s son’s daugh- 
tor 4- The same rule applies apparently to any lower 
stage of descent (Six, 5, 6). 

* From an illustration at Sir, 5, it sgems clear that “son's 
danghter” means daughter of son h,1. 8. 

t Sir. 6..-We copy the exact words, which are rathor singular, 
but will be understood from the illustration which follows. 

$ It would seem, however, that except wlion thero aro two 


daughters, they can only be made Res. by an equal in degreo, 
Bail. Dig. 688.¢ 
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Sister.—When there are brothers* the sisters 
become residuaries, and each sister takes half as much 
as each brother. When there are daughters or son’s 
daughters and no brothers, the sisters take the residue 
after payment of the daughters or son’s daughter's 
shares. 

Consanguine sister. When there are two or more 
sisters there is no share left for C. sisters; but if there 
be also C. brothers} (ze. brothers of the C. sisters) 
the C. sisters hecome residuavies, each C. sister taking 
half as much ag each C. brother, They also, like sis- 
ters, become residuaries if there be daughters or son’s 
daughters, 

We may add that a wife or husband, tlfough not 
technically called a residuary, is entitled to the resi- 
due in addition to his or her prescribed share, when 
the deceased has left no other heir, (Ausswmat 
Soobhanee v, Bhetun, 18. D. A, 846.) 

The residue (except where otherwise specified) is 
divided equally among residuarics in the same degree. 
Thus, if the residuaries are three brothers’ sons, 
each will take 4 of the residue, whether they are all 
sons of the same brother, or two of them sons of one 
brother and one of another. ‘Where a conflict occurs 
between the whole and the half blood, the whole 
blood prevails. 


* Sir, 7.—Mr, Macnfighten has (Prine. p. 4) “ wéortno brothors,” 
but this is clearly an error. 

+ Sir, 7.—Mr. Macnaghten (Prine. p. 5) has “ wdertne ibaa Ree 
which is clearly anervor. 

{ This chapter is founded principally on the sauce on 
shavers ond residuavies in the Sirajiyyah, pp. 4—12, ° 
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CITAPTER V 


OF DISTANT KINDRED. 
—A_. 


Tx has alveady been stated that the “ distant kindred” 
divide the property among them when there are no 
sharers or residuaries. The mere absence of residua- 
ries would not be sufficient to cause the admission of 
D. K.,, for, although the sharers might not exhaust the 
property, the residue would be divided among tho 
shavers (exclusive of the husband and wife, if any) by 
the doctrine of the “return.”* In such case, there- 
fore, there would be ndthing left for the D, K. When, 
however, the D. K. succeed, in consequence of the 
absence of sharers and residuaries, they are admitted, 
asa general rule, according to the order of their 
classes (infra). Thus, if there beany D. K, of the 
first clags, those of the second class have no claim, and 
so on with the rest. This rule is so rigidly followed, 
that a person of the third class, for instance, can havo 
no portion of the inheritance, even though he be nearer 
to the deceased in the actual number of steps than 
those of the first and second class who may be living. }: 

* Infra, Chap. 6, ‘ 

+ An exception occurs in the case of tho maternal grandfather, 
who comes after the third class, although belonging nominally to 
a higher class,—Sir. 80. oy 

} According to some writers, however, the second class aro in the 
highest position —Sir, 29, 
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The D. K. are primarily divided into four classes, 
which are as follows:— 

1. Persons descended from the deceased, h, 1. s.; 
i.e, daughters’ childven and children of sons’ daughters, 

2, Thoge from whom the deceased is descended, 
h. hs; d¢. false grandparents. 

8. Those descended fram the parents of the de 
ceased, h. 1. 8.5 4¢. sisters’ children, brothers’ daugh. 
ters, and U. brothers’ sons.* 

4. Those descended from the two grandfathers and 
two grandthothers of the deceased; ie. Pat, aunts, U, 
Pat. uncles, Mat. uncles and aunts, and OC. and U, 
Pat. aunts and Mat. uncles and aunts, however distant 
their degree. 

It must be remembered, however, that not only 
*these, but all who are related to the deceased through 
them, are among the D, K.¢ 

Within the limits of each particular class (oxcept 
the fourth, or avuncular class, for which thero are 
special riiles) it is laid down that the nearor in degree 
to the deceased ‘succeeds in preference 10 one more 
vemote,} and if there be several of an equal degree 
who are entitled to succeed, the proporty goes equally 
among them if they are of the same sex.§ If they 
are of different sexes, primd facie each male takes a 
double portion,| There is, however, some disagree- 


* This enumeration, does not appear exhaustive, but it will be 
so if wo take “ brother” and “ sister” in the widest sense, so as to 
include C, and U. 

+ Sir, 29,—That the C. and U. are included, even when not 
expressly montioned, may be seen from an illuatration at Sir. 
89. 

$ Sir. 80, &e, § Lid. |[rSiv, 31. 


OF DISTANT KINDRED. 17 


ment fis to cases where persons through whom they 
are related to the deceased are of different sexes, 
and it is maintained by the most approved au- 
thorities that in’ the first, second and. third classes 
regard must be had to the sexes of the intermediate 
relations and not to those of the actual claimants. 
‘Thus, it is clear that if a man leave a daughter's son 
and a daughter’s daughter, the male will have a 
double share,.for there is no difference of sex in the 
intermediate ancestors; but if there be a daughter of 
a daughter's son and a son of a daughter's daughter, 
it is said, according to the most approved writers, 
that the female instead of the male will get the 
double portion, by reason of her father’s sex.* This 
is denied indeed by Abu Yusuf, who maintains that 
in the first and third classes the sex of. the actual 
claimants should always decide the question; but his 
doctrine does not seem to be generally accepted. 

Th cases where the degrees are equal, in classes 1, 2, 
a person descended from an heir, and in class 8 
a person descended from a vosiduary; is preferred to 
one not so descended. 

The following special rales are laid down ag to 
particular classes, 

In the second class, 2 ‘go to the paternal side and 

+ to the maternal, if there ave sets of claimants on 
both sides, } 

In the fourth class, the whole blood is preferved to 


* Sir. 81, &. 
t Seo further illustrations of this difference, Sir, 82, and so 
discussion on this point, as to al, 8, Sir. 87, 
t Six. 85. 
¢G 
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the half, and those who are connected by a‘father 
only are preferred to those who are connected by a 
mother only, whether they be males or fomales.* To 
the rule as to the whole blootl there is, however, this 
exception, that it does not apply when the claimants 
are on different sides, Thus, a U. paternal aunt will 
not be prevented from sucgeeding by a maternal aunt 
of the whole blood, but she will in fact take a double 
share, because of her relationship through the father.+ 
Cateris paribus, a male takes a double share, 

After the fourth class come in the cousins, or 
descenflants of the fourth class, whose succession is 
regulated by somewhat similar rules; but for these 
rules, and for some few points as to the classes in 
addition to those mentioned above, we must refer the 
reader to the Sirajiyyah, 


OHAPTER VI. 


OF DIVISION OF TIM PROPERTY AMONG STIIARERS AND 
RESIDUARIES. 





When the property of a deceased person is to be 
divided among several heirs, the modern European 
rules of arithmetic afford easy means of ascertaining 
the amount due, to each claimant, Moohummudan 
writers have thrown an apparent obscurity over this 
subject by framing a nutiber of minute and artificial 
rules applicable to particular classes of cases, but the 
cloud is easily’ dispelled. 
* Sir, 89, f Si. 40, 
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Mi. Macnaghten (Maen. Prine. pp. 14—20) works 
out a number of examples according to the ancient 
and cumbrous methods, but we shall now work out 
the same examples by European arithmetic, in order 
to shew that it gives us precisely the same results, 
In order to make the coincidence more clearly appa- 
rent, we shall in each case reduce the resulting frac- 
tions to the least common denominator, as Mr, Mac 
naghten, following the Moohummudan Suuists, usually 
presents them in that form. 


Examrie 1.—Father, mother, and two daughters, 
Here the shares are :— 


Father -  - - + « @ 
Mother - - oe . 4 
Twodaughjers - - + 4 


Hence each daughter's share = $ + 2 —= 4. 
Reducing the fractions 4, 4,4, to a common de 
nominator, we have: 4, 4, 2. 
Hence the father has -~ - + 
FN mother . - 4 
5 each daughter  - 2 ® 
The property is therefore exactly divided, and there 
is nothing left for residuaries. 


Examrim 2.—Father, mother, and ten daughters, 


Here we have :— e 
Father - - - ‘ + 
Mother : : - 2+ 
Ten daughters - - °- 4 


or each daughter 2 +10 = 4; 
r e2 
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Reducing the fractions 4, + the least “com- 
mon denominator, we have: 4%, 
Hence the father has: 

3 mnother 
‘ each daughter b; 


EY 
Here, a8 in the last case, the property is exhausted. 


to t 
» ere 
Ba 


: rt + 


© 


es 


‘ 


Exaurie 8.—Father, mater and five daughters : — 


Father : a 
Mother - ‘; : ar 
« Each daughter . - 2+ be 


Reducing 4, 4, +, to the least common denomi- 
nator, we have:— 
Father -  - + + 
Mother - - - + 
Each daughter « 
Here also the property is exhausted. 


Exanpin 4,—Six daughters, three Tr, grandmothers, 
and three paternal uncles. 
allere the three paternal uncles aro residuaries; 
the shares are:— 
6 daughters 4, .. each daughter 2 +6 — + 
8 grandmothers .'. each grandmother 4+ +3 == ly 
Here it is clear the property is not exhausted by 
the shavers, To find the -fractional part remaining 
for the vesiduaries after payment of the shares, we 
must subtract the shares from unity, or the whole; 
hence we have:-— 
Residue 1 —$—4—1—f—4 
Each paternal uncle 4 + 8 = 35 


ay 


i 2 


a ™ 


AMONG SHARERS AND RESIDUARIES. 21 


Reducing the fractions 4, 7s, zz, to the least com 
mon denominator, we have:— 


Each faughter - . - 
Each grandmother - ~- qy' 
Each Pat.uncle - + + ve 


Exampiu 6,—Four wives, threo Tr. grandmothers, 
and twelve paternal uncles, 
‘ The ‘paternal uncles are residuaries, The shares 
are;— * 
Four wives 4, .. each 4 + 4 == yy 
Three grandmothers 4, «. each 4 -+ 8 = dy 
The part remaining for the residuaries is found as 
in the previous example, and we have:— 
Residue 1 — 4 — 4 =1 — 45 = 95 
Each Pat. uncle qo + 12 sh 
Reducing the fractions yy, zy, +4q, to the least 
commen denominator, we have:— 


Each wite i “ ) wh 
Each grandmother - - hr 
Each paternal uncle - rh 


a 
Exameue 6.—Four wives, cighteen daughters, fificon 
Tx. female ancestors, and six paternal uncles, ITIoro 
we have:— 
+ 4 Wives 4, .. each wife } + 4 == gy 
18 Daughters 2, .°. each daughter 2 + 18 —= g, 
15 Female ancestors },.. each fémale ancostor ++ 
15 = aly 
The portion remaining for the residuaries is i— 
1—}—$—t—1—-Hey 


Each paternal uncle 3; + 6 = 74; 
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Reducing the fractions yy, zy, sx) re, to the least 
common denominator, we gebi— 


Each wile tt nglytaby 
Each daughter > oe tye 
‘ach female ancestor - tts 


Each paternal uncle - - zity 


Examprn 7.—Two wives, six Tr, female ancestors, 
ten daughters, and seven paternal uncles. Here we 
have:— 

Two Wives 4, .. each wife 4 + 2 —= dy 

Six female ancestors 4, .. each female ancestor + + 

— 
Ten datighters 3, .. each daughter 3 + 10 — a, si 
Consequently there remains for the residuaries ;— 
1——}—-4$-1-H—* 
Each paternal uncle gy +7 —= yy 

Reducing the fractions py, gy, ts rhs, to the 

least common denominator, we get:— 


Hach wite ce 
Each female ancestor -  gotts 
Each’ daughter ~ + its 
Hach paternal uncle » hth 


Examriy 8.—One wife, eight daughters, and four 
paternal uncles. Here we have. 
One wite + 
Eight daughters 4, .. each daughter 2+ 8 == jy 
To find the portion of the residuaries :— 
1—}—$—-1-H—-t 
Each paternal uncle 4% + 4 —= o& 
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Reducing the fractions 4, py, fy, to the least com- 
mon. denominator, we have :— 


The wife - . . :-#H 
Hach daughter . - - air 
Each paternal uncle* - + gi, 


When the fractions have been ascertained in the 
manner shewn in the abové examples, it only remains, 
of course, to divide the property into the number of 
parts indfeated by the L. C. D., andto give to each 
shaver or vesiduary as many of those parts as are 
indicated by the numerator of his particular fyaction. 
Thus, in the last example, the whole will be divided 
into 96 parts, of which 12 will be given to the wife, 
8 to each daughter, and 6 to each paternal uncle, 


* In thig example thera is a mistake in Macn, Prine, 21. It 
is there stated that the shave of cach paternal uncle is Ys, But 
it ia of course plain that this would not exhaust the property, 
aince:— 

12-+4-64.--16 
HEFCE) X8) TREE gg 
while on the other hand it will easily i. seon that the division 


above given exhausts the whole, or, in Mr, Macuaghton's wor ds, 
“makes up the required number 96 ;” for 


SEEGER X= = xext0 


ex 1 
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CHAPTER VIL 


OF THE INCREASE AND RETURN, 


Iv is obvious that, in a system involving the divi- 
sion of unity into a uumber of arbitrary fractional 
parts, it may happen that the fractions whtn added 
together are sometimes greater, and sometiines less, 
than the whole, The former contingency of course 
occasions a difficulty whenever it occurs, the latter 
only when there are no residuaries. The doctrine of 
the “Increase” provides for the former class of cages ; 
and that of the “Retwn’” for the latter, 

The Increase is the division, ef the properly into a 
larger number of parts than that indicated by the 
least common denominator of the fractional shares. 
Ii is said only to occur in a limited number of cases, 
which are as follows:—1. When the least common 
denominator, is six the number of parts may be in- 
cfeased, according to circumstances, to 7, 8, 9 or 10, 
—2. When the L. C. D. is 12, the number may be 
increased to 18, 15 or 17,8, When the L. 0. D. is 
24, the number may be increased to 27.* 


Exauria, — Husband, father and mother and 


daughter :— ® , * 
Husband . is . k 
Father 7 4 
Mother ys + 
Daughter + 


* Bail. Dig. 7d. 
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‘Reducing these to the L. O. D. we have,— 
tn ty Yn ts) 
that is, in all, +4, which would be more than the 
whole. Increasing the number of parts (that is, the 


L. ©. D.) to 18; we have :— : 
Husband; : : - 2B 
Father sat + Py 
Mother ee hy 


Daughter -  - + + 

Ti is ‘evident that the sum of the fractions will now 
be +4. or 1; that is to say, it will exactly exhaust the 
whole, 

The Return is the apportionment of the surplus 
amoug the shavers, (except husband and wife,* who 
are not allowed to partake in it), when the shares do 
not exhaust the property and there are no rest- 
duaries, 

The rule is, that the surplus is distributed among 
the sharers in the ratio Sf their respective shares, 
Here, as in the primary distribution, we shall solve 
the examples (Macn, Princ, 28~26) by the rules of 
modern arithmetic :— 


Examprin 1.—2 daughters, 
Tt is obvious that as the two daughters divide, first, 


Although the husband and wife have not, technically speaking, 
any return, yet there ave instances in which tho whole residue, 
reverts to them, In Mussumat Soobhanee vy, Bhetun (18. D. A. 
846), there was no heir of the decensed oxcept a wifo; and the 
property, after payment of a legacy and the wife’s shave, proporly 
belonged to the Bait-ul-mal, or public Treasury. It was decided, 
howover that, as the Bait-ul-mal was an extinct inatitution, tho 
residue reverttsd to the wife. 
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their share of 2, and then the return, equally, they 
divide the whole equally. We have:— 
Each daughter's ultimate share* 4, 
The ultimate shave of each of two sisters, de, 
would of course be arrived at in the same way, 


ExaMPLp at Mother and 2*daughters, 
Mother, + 
Daughters, } «each daughter, + 
The whole must ther efore be divided in the ratio 
4:2,or1:4. Consequently we have :— 
Mother's ultimate share, 4 of 1—4+ 
Daughters’ ultimate share, + of 1 —4{ 


Each daughter, 2 
* Wo shall use the words ultimate sharo for the ake of brevity 
to express share added to return, A 


+ This and some other examples are worked by tho rule of 
“Proportionate Parts.” See “Colenso’s Arithmetic,’ or any 
other modern arithmetical treatiyg. It is unnecessary to begin 
by finding the total surplus, as will appear from the following rea- 
soning :— 

Let there be a number, m + 2, and let m==a + 5, ‘Thon, if 
we.divide » (the total surplus) in the ratio @; 2, wo haye —~ 


n, and ;— 








a a b 
ape % ond STF 
a — (+b) tan 4, 
ah a+b ‘i ee sare) 
Similarly btoepe = ri (1 + n) 











_ £ Ms, Macnaghten (p. 24) divides the surplus into 6, giving 
the mother 2 and the daughters 4. Ié is submitted, how. 
ever, that the result, as given above, is in accordance with tho 
principles of the Sirajiyyah, ‘Che return is the convorse of the in- 
erease ; and it takes place in what romains above the shares of 
those entitled to them, when there is no legal claimant of it; this 
surplus is then returned to the shavers according to their rights.” 
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Exaupie 3—Hushand and 8 daughters. 

Tlere it is obvious that as the husband has no 
return, the daughters, as sharers and by retwn, mus6 
take all the vest. Therefore the $ lefL alter payment 
of his share will be divided among the daughters. 
Hence we have :— 

Husband 4 
Hach daughter's ultimate share + 


Exanrir 4.—Husband and 6 daughters, 
Here, as in the last, we must divide the remaining 
4 among the daughters, and we have: : 
Husband + 
Each daughter's ultimate share, $+ 6==4 
Reducing 4 and } to the L. ©. D. we get: 
Husband 3, 
Each daughter's ultimate share + 


Exaxris 5.—Husband and 6 daughters. 
Here we have: 
Each daughter's ultimate share 4 + 6 == fy 
Reducing 4 and 8; to the L, C. D., we have: 
Husband. 35; 
Each, daughter's ultimate share 4, 


Examrin 6.—Wife, 4 Ty. paternal grandmothers, 
6 uterine sisters. ; 
Wife 4 
Paternal grandmothers + 
Uterine sisters + 
As the wife has no return, the ‘paternal grand- 
mothers and U. sisters will have all after payment 
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of her 4. Hence we have 1 — 4 or 4 to be divided 
in the ratio® of 4: For 1:2 
Paternal grandmothers + of == 4; each yy 
Uterine sisters 2 of 8 —4; each py 
Reducing 4, 4, vz, to the L. OC. D. we have :— 
Wife 44 
Each grandmother -§, 
Each uterine sister y 


Exaurtr 6.— Wife, 9 daughters, 6 Tr. ‘paternal 
grandmothers. 
Wite 4 
Daughters 3 
Paternal grandmothers + 
Deducting the wife’s share, as she hag no return, 
we have 1 — 4, or Z, to be divided in the ratio #: 4, 
or 4:1. Z 
Daughters’ ultimate share 4 of % == 3%; each 5%). 
Paternal grandmothers’ ultimate share + of f= zy} 
each zip 


* As in the example 2,80 in this and any similar example, it is 
ngt necessary first to find the total surplus, for if wo have a num+ 
ber m-+- 2+ p, and 2 =a-+b, and wo divide p (the total 
surplus) in the ratio a ; b, we gel:— 














ree aa api and 
a _ a(a+d)+a 
a Rigay See aa 
a 
‘o a OEP 
a 


= a+e 
ar 3° b 
Similarly a rae 5 sass 





{ (men +p)—m} 
{ (m 2 + p) —n} 





a+db 
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Reducing 4, 5, sip, to the L. C. D., we have :— 
Wite 3; 
Hach daughter 53; 


Each paternal grandmother 225 


OHAPTER VIIL 


OF VESTED INITERITANCES, 





‘Wuen a person dies leaving several heirs, the inheri- 
tance vests in them at once. Consequently, if one of 
the heirs die before’ the period of distribution, his 
share or portion must be divided among his own 
heirs, some of whom may be heirs of the first deceased 
and. some not. It is usual to state the portions of 
those who ultimately succeed in fractions of the 
original estate. Weshall shew how this may be doxg, 
by working out an example (Macn. Prine 28), by 
means of ordinary arithmetic. 

Wite: by her, 2 sons and 2 daughters; wife dies, 
leaving a mother 5 then one daughter dies, leaving a 
husband, 

Here we have first to consider ‘hat would be the 
portions if the wife and daughter had not died. 
Remembering that the wife is a sharer, and that the 
children are residuaries, we have :— 


Wife 4 


> 
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Residue 1 — 44, to be divided in the ratio 4: 2, 
or 2:1. 
Sons 4 of 3 = 74; each 7 
Daughters 4 of 4 = sy; each 3% 
Now the wife dies, leaving her mother a shaver, 
and the four children residuaries. 
Wife's mother 4 of 4 —= gy 
Residue 1 -— 4 = 4, to "bo divided in the same 
ratio as the former residue, hence :— 
Each son 4 of § of } = hy 
Rach daughter +} shy 
Adding these to the original portions, we have :— 
Each son 34 + rhe = te 
Each daughter yy 
Lastly, one daughter dies, leaving her husband a 
sharer, and two sons (her brothers), “and a daughter 
(her sister), residuaries. 
Husband 4 of Au — ar 
Residue 1- 4 — 4, to be divided in the ratio 
4:1, 





n 


Each son 2 of 4 of yg == +thy 
Daughter +439 
_ Adding these to the portions last found, we have :— 
Each son 424 + This dts 
patente dye + xis = hs 
Reducing 7h, 4%, vin wy, to the L. C.D, we 


have :— 


Wite’s nrother - - ¥h2y 
Daughter's husband. - Paty 
Each son . : ~ ose 


Daughter 2 ¥ - opts 
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CHAPTER IX. 


OF EXCLUSION. 





Ty order to prevent the property from being out up 
into too. many fractional parts, certain rules are laid 
down which ave called rules of “exclusion.” The 
parents, childven, husband, ‘and wife,* are not liable 
to exelusion.+ 

The general rule ‘is, that the nearer excludes the 
more remote. But the following table will present 
the best known instances :— 
Son’s son, excluded by - son. 


Brother rae - son, son’s son hb. 1, g., fa 
ther, or (perhaps) Th. 
grandfather. 

Sister ~  ,, - same, 

©, brother » + same, or brother. 

C, sister » - game, or two or more sis. 

F . ters, or brother, 

Son's daughter ,, - two daughters, or son. f 


* Sir, 18.—Tt will be remembored that when thero aro sons the 
daughters are not sharers, This, however, is not a caso of oxclu. 
sion, as they become, ipso facto, residuarigs, : 

} The exclusion of particular relatives is shewn to a grent® 
extent in the table of sharers (supra, Chap, 3); but wo havo 
thought it best to collect the principal instances ina separate 
chapter. . 

, + Siv. 5.—* The son himself ;” but no doubt this moans any son, 
pven if not thg fathor of tho particular son's daughtors. 
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U. brother excluded by - child, son’s h. 1. s, child, 
father, or Tr. grandfather. 


U. sister s + spine. 
Ty. grandfather ,, - £athex* 
Tr, Pat, grandmother - father, mother, intermediate 


Ty, grandfather, or nearer 
Ty, grandmother (oven 
“though in a different 
line). 
Tr. Mat. grandmother - mother, or nearer Ty. grand. 
mother (even though in 
a different line). 

The fact that a nearer grandraother in one line may 
exclude a more distant grandmother even in another 
line, leads to this curious result, that a grandmother 
who is herself excluded may exclude another,t Thus, 
a Tr. paternal grandmother, though herself excluded hy 
the father, will oxclude a Tr. maternal great grand. 
mother, : 

Té may be remarked that some of the persons thus 
excluded may under special circumstances become 
residuaries.—(See Chap, 4.) 


* And, no doubt, nearer Th, grandfathor, 
+ Sir. 9, 
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CHAPTER X, 


MISCELLANEOUS EXAMPLES, 


« 





‘Wn subjoin a few miscellaneous examples taken 
almost at random from the large mass of precedents 
of inheritance in Maen. Prine,,* in order to shew tho 
general applicability of the arithmetical methods 
which we have used above. 


Exampir 1.—Wife, mother, and sister, 


Wite ~ oe OF 
Mother moose . 
Sister -  - 


But } +4 +4— Prenat sar ar or more 
than the whole. The doctrine of the increase there. 
fore applies, and the property must be divided into 
18 instead of 12, Hence we have} :—~ 


Wite - : - hy 
Mother ‘ se ote 
Sister - = =e hy 


Exaurin 2,—Three sons, two daughters, gon’s son, 
and wife. 


* Macn, Prine.—Precedents of Inheritance, Cases 69, 56, 87, 
60, 62, 82, 76. a 

+ Any English mathematician will readily seo that this is only 
the rule of “ proportional parts” under a foreign garb, 
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The gson’s son has nothing, as there is no right of 
representation 5 wife 4. 

Residue 1 —4—t This must, be divided in 
the proportion 6 2, or 8: 1 (since the sons, as com- 
pared with the daugliters, take double shares). 
Ylence we have :— 

Sons 4 of $—= 3 each zy 
Daughters + of 4 = gy3 each y 


Reducing 4, vx tr to the L. C. D., we hgve:— 


Fach son - + Ott OOH 
Bach daughtr - + -° we 
Tixanrim 8.—Wife, mother and two sons 
Wife - ¥ . : - 4 
Mother . . . - 4 
Residue —-¢—4—1—4— 
Bach son ~ , : - 45 
Reducing 4; ty +4) to.the L. G. D., we have:— 
Wife - ier : gly 
Mother : - - - ge 
Fach son - : . - 4 


Bxauvie 4.—Wite, four brothers’sons, ono sister, 
and one uncle's son. 
Wife - - ft -  ° 
Sister - = - 5 7 4 
Uncle's son excluded by brothers’ sons. 
Residue 1 —4—-t—=1—-f— db" each 
brothers’ son yy ; 
Reducing 4, 4, #5 to the L, C. D., we have -— 
jfe -  - «#  - ~ he 


e 


whe ee 
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Sister* soe fr 
Each brothers’ son - ay 


Bxauete 5.—Three wives, six es six daughtors, 
Wives 4, .. each ;- 
Hesane 1—4 — 4; to be divided in “the ratio 
12:6, or 2:1. Hise we have :—~ 
Sere eces sas ee 
*Daughters 4 of § —= gy, .*. each +4; 
Reduting 2, 7s, ri, to the L. OC. D., we have :— 








7a Laer 
Hach wife see ae 
Bachan ~~) pity * 
Hach daughter -  - + hy 


Exampun 6.—Wife; dy her, three sons B, C. D., 
and two daughters B. F.; by another wife, a daugh- 
ter G.; before distribution, the wife, B.,C., and G., die 
successively, This is a case of “ vested inheritance,” 

Wife + 

Residue 1 — 4— 4, to be divided 4 in the ratio 
6:8o0r2:1. 

Sons, 2 of 3 = 74; each 3 
Daughters, each #5 

Now the wife dies, and her share is divided among 
her own sons and daughters (G. is not hor daughter 
and takes nothing from her) in the ratio 6:2 or 
3:1. Hence we have :— 

Sons $ of 4-= 3; each vy 
E. and FF each gy 
In the text of Macn. Princ. this is given * uterine sister,” 


which is evidently an error, since the uterine sister would only 
take 3, and thé answer would be 14, fi, a% 
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Hence, adding these to the original shares :~- 
Sons, each gy -+ gy — she 
E. and F, each 45; 
G, (as before) fy 
Next, the son B. dies; @., "being a O, sister, is ex- 
cluded by the actual brothers and sisters, and B.’s 
portion is divided between O. D. and BE. F. in the 
ratio 4: 2,or2:1, Hence :— 
©. D. 2 of o's —= ap; each i o 
E, F., each Hy 
Adding these to the portions last found, we have: — 
“C.D, oach ifs + ahs = HOO men hte 
E. B, each #5; 7 
G. (oa before) fy 
Afterwards 0, dies, and his portion goes to D, 
and E, F,, in the ratio 2:2,or1:1. Hence :— 


D. + of by aed ter 
BE. F,, each 
Adding, as before: 
D. is ++ fs — TH ath 
E, F., each 328; 


G. (as before) x 
Lastly, G. dies, and. as sie haino full brothers or 
sisters of the whole blood, heii portion is divided 
between D. and E, F. The*vatio is again 2; 2 or 
1: 1 and we get:— 


D. 4 of fy — oh 
Hoek, each 34-5 
Adding, as before — e 


D. sty + rhe 4 
HE. F,* each — ahly —= 4 


* In order to economize space, we have umitted, throughout 
this example, the actual calculation of the daughters’ portions ; 
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Reducing 4, + to the L, ©. D., we have Dt, E, Kr 
each 4,. The fractions thus obtained are identical 
with those given in Maon, Prine; where, however, 
they are expressed in the more bulky form of 84; 


E} 
1T¥2B8 


Exauern %—Mother, wife, and daughters of U. 
brother. 
» Mother yee 
. Wife - . : - - 4 
The U. brother's children are distant kindred, and 
consequently, as there are shartrs, they take ‘hothing. 
But 4 and 4 do not’ exhaust the whole ; therefore; 
this is a case of retwn; and, as a wife cannot 
partake in the return, the mother will get, after 
payment of the wife’s share, all. Hence we have, 
finally :— i 
Mother 2 oot ae «oe 
Wife - - »- 2 7. b 


os 


but the readey can easily work them out, and will find that at each 
stage they come “out as we have givon them, i.e, ench daughter's 
portion exactly half of each son's portion, In this case the uli. 
mate result might have been easily foreseen, but wo hayo thought 
it desirable to work it out, as this is one of the most elaborate cascs 
of yested inheritance given in the “ Precedents.” ~ 


THE END. 
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